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United States Court of Appeals for the j 
District of Columbia 

| 

a. District Court of the United States for the 

District of Columbia 

Civil Action No. 8267 

I 

George’s Radio, Inc., a corporation, Plaintiff, 

vs. 

David Oisboid, Capital Transit Company, a corporation, I 
John B. Coepoys, as United States Marshal for the 
District of Columbia, Defendants. 

United States of America, 

' I 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the j 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were j 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint for Injunction and Other Relief. 

Filed September 6 -1940 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 8267 

George’s Radio, Inc., a corporation, (816 F Street, 
Northwest, Washington, D. C.,) Plaintiff, 

vs. 

David Oisboid, (320 Shepherd Street, Northwest, Washing- | 
ton, D. C.,) Capital Transit Company, a corporation, 
John B. Colpoys, as United States Marshal for the i 
District of Columbia, Defendants. 

1. This is an action to obtain equitable relief. 

2. On May 27, 1940, the defendant David Oisboid, insti- j 
tuted suit in the Municipal Court of the District of Colum- j 
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bia, against the plaintiff and the defendant Capital Transit 
Company, said suit being designated as Municipal Court 
No. A15-304, to recover damages sustained by him as the 
result of an automobile collision between an automobile of 
the said Oisboid, a bus of the defendant Capital Transit 
Company, and an automobile owned and operated by one 
Jackson AY. Clark, as agent of the plaintiff. 

3. On August 24, 1940, a judgment in favor of the said 
Oisboid was entered by said Municipal Court in said suit, 
in the sum of Eight Hundred Fifty Dollars ($850) and 
costs, against the plaintiff and the defendant Capital Tran¬ 
sit Company. A short copy of said judgment is hereto at¬ 
tached, marked “Plaintiff’s Exhibit 1.” 

2 4. Neither the plaintiff nor the defendant Capital 

Transit Company were intentional or wilful wrong¬ 
doers or guilty of any personal participation or culpability 
in the collision aforesaid; the said collision occurred as the 
result of simple negligence in the course of a lawful trans¬ 
action, and the plaintiff herein was held legally liable only 
by reason of the relationship of principal and agent be¬ 
tween it and the said Clark, under the doctrine of respon¬ 
deat superior. 

5. The plaintiff as a joint judgment debtor with defen¬ 
dant Capital Transit Company, has at all times since the 
rendition of said judgment been, and is now ready, willing 
and able to pay to the said Oisboid, one-half of the amount 
of said judgment, but the defendant Capital Transit Com¬ 
pany refuses to pay any portion of said judgment, al¬ 
though it is solvent and able to pay the same. 

6. The defendant David Oisboid, has demanded that the 
plaintiff pay the aforesaid judgment in full, and has refused 
to take any action to compel the defendant Capital Transit 
Company to pay its proportionate share of the same, and, 
on September 4, 1940, his attorney addressed and sent to 
the attorneys for the plaintiff a letter in which he said that 
for reasons he was unable to divulge it had become neces¬ 
sary for him to look to the plaintiff for payment in full. 

7. The defendant Colpoys is the United States Marshal 
for the District of Columbia. 

8. The plaintiff hereby makes tender of the amount of 
said judgment, with interest and costs, to be paid into the 
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Registry of this Court, subject to such orders as the Court 
may pass herein. 

Wherefore Plaintiff Demands: 

1. That the defendant Oisboid be restrained andj 

3 enjoined, during the pendency of this action andj 
permanently, from causing to be issued an execution! 

on said judgment. 

2. The defendant Colpovs, as United States Marshal as| 
aforesaid, be restrained and enjoined, during the pendency! 
of this action and permanently, from levying against the! 
plaintiff any execution on said judgment. 

3. That the defendant Capital Transit Company be com-| 
polled and directed to pay one-half of the amount of said 
judgment. 

4. In the alternative, that the plaintiff be permitted to, 
pay the amount of said judgment into the registry of this | 
Court, and that the defendant David Oisboid be prohibited! 
from withdrawing the same, except on condition that, upon 
such withdrawal, he assign one-half of the amount of said | 
judgment to the plaintiff. 

SIMON, KOENIGSBERGER &! 
YOUNG LEROY S. BEND-! 
HEIM 

Attorneys for Plaintiff 

! 

4 Exhibit 1. 

Filed September 6-1940 
Short Copy of Judgment 

In the Municipal Court of the District of Columbia 

No. A15-304 

David Oisboid, Plaintiff . 
vs. 

j 

George’s Radio Inc., a corporation and Capital Transit 
Co., a corporation, Defendant. 


i 

i 

i 
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Aug;. 24,1940, Judgment on Finding for 

plaintiff for $850.00 

Interest on $850.00, from 
Aug. 24, 1940, and 
Costs of suit 6.25 

Cost of copy .50 


(Seal) 


Total . $. 

Witness, the Honorable Judges of said 
Court this Aug 30 1940 

BLANCHE NEFF 
Clerk. 

By BICHARD A. TRAMMELL 

Assistant Clerk. 


5 Motion of Capital Transit Company to 

D is hi iss C o m plaint. 

Filed September 20 1940 

* # * # • 


Now comes the defendant, Capital Transit Company, by 
its attorneys, and moves the Court to dismiss the complaint 
filed herein for the reason that it fails to state a cause of 
action against this defendant. 

Respectfully submitted, 

G. THOMAS DUNLOP. G. 

EDMUND L. JONES G. 

BOWEN AND KELLY 

Bv S. R. BOWEN G. 

R. E. LEE GOFF 
Attorneys for Defendant Capital 

Transit Company. 


6 Motion to Dismiss Complaint as Against 
Defendant , David Oisboid. 

Filed September 28 1940 
# #. * # # 

Comes now the defendant, David Oisboid, by his attor¬ 
ney Joseph D. Bulman and moves this Honorable Court to 
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dismiss the complaint filed herein for the reason that the 
complaint fails to set forth a statement of the plaintiff’s 
claim, showing tha't the plaintiff is entitled to relief as re¬ 
quired by Rule 8A of the Federal Rules of Civil Procedure. 

JOSEPH D. BULMAN 
Attorney for Defendant, David 
Oisboid 


7 Order as to Payment of Judgment, <fic. 

Filed October 9-1940 

* # # 

Upon consideration of the motion of the defendant Ois¬ 
boid to dismiss the complaint herein, and it appearing to 
the Court by the oral statement of the attorney for said 
defendant in open court that said defendant is willing, upon 
payment by the plaintiff, George’s Radio, Inc., to said de¬ 
fendant, of the amount of the judgment entered by the 
Municipal Court of the District of Columbia in the case in 
said Court entitled, “David Oisboid, Plaintiff, v. George’s 
Radio, Inc., a corporation, et al., Defendants,” No. A-15,304, 
to enter said judgment satisfied to the extent of one-half 
thereof, and to execute and deliver to the plaintiff an order 
to the Clerk of the Municipal Court to enter one-half of the 
amount of said judgment to the use of said plaintiff, it is, 
by the Court, this 9th day of October, 1940, 

ORDERED: 

1. That upon payment by said plaintiff to the defendant 
Oisboid, or his attorney of record, of the amount of said 
judgment, the defendant Oisboid shall enter said judgment 
satisfied to the extent of one-half thereof, and shall execute 
and deliver to the plaintiff, or its attorneys of record herein, 
an order to the Clerk of the Municipal Court to enter one- 
half of the amount of said judgment to the use of said 
George’s Radio, Inc.; 

2. That upon the filing herein of a stipulation signed by 
the plaintiff and the defendant Oisboid, or their attorneys of 
record, to the effect that Paragraph 1 of this order has been 
complied with, this action shall be dismissed without costs 
as to the defendants David Oisboid and John B. Colpovs, 
as United States Marshal for the District of Columbia. 
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3. The Court retains jurisdiction of the action as to 
the plaintiff and the defendant Capital Transit Com¬ 
pany. 

BOL1THA J. LAWS 
Justice. 


Seen. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Plaintiff. 

JOSEPH I). BULMAN 
Attorney for Defendant Oisboid. 

J L LASKEY 

Attorney for Defendant John B. Colpoys, 
as United States Marshal for the 
District of Columbia. 


9 Stipulation as to Dismissal as to Defendants 

Oisboid and Colpoys. 

Filed October 14 1940 

# « # 

It is hereby stipulated and agreed by and between the 
plaintiff and the defendant David Oisboid, by their respec¬ 
tive attorneys of record, that the terms of the order herein 
passed on October 9th 1940, have been fully complied with, 
and that, in accordance with the terms of said order, this 
action is dismissed as to the defendants Oisboid and John 
B. Colpoys, as United States Marshal for the District of 
Columbia. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Plaintiff. 

JOSEPH D. BULMAN 
Attorney for Defendant David 
Oisboid. 


I 

i 
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i 

10 Memorandum. 

Filed October 16 1940 
* * * 

I am impressed by the authorities cited by plaintiff that j 
where parties are held liable as joint tort feasors and it is j 
clear there was no intentional wrongdoing, contribution j 
should be required in favor of one who has paid the full ! 
judgment. But it seems to me the language of the United 
States Court of Appeals in Curtis et al v. Welker, 54 App. I 
D. C. 272, indicates that if any change in the contrary rule j 
established by the Supreme Court of the United States in j 
Union Stock Yards Co. of Omaha v. Chicago, Burlington & j 
Quincy Railroad Co., 196 U. S. 217, 224, 25 Sup. Ct. 226, 49 j 
L. Ed. 453, 2 Ann. Cas. 525, is to be made, it must be made j 
by the Supreme Court and not by the United States Court j 
of Appeals. Much less should the change be made by this ! 
Court. 

While the effectiveness of the decision of the United j 
States Supreme Court in the Union Stock Yards Co. case j 
has been nullified so far as are concerned states whose j 
courts hold to the contrary view, yet this decision still con- j 
trols in the District of Columbia. 

Motion to dismiss granted. 

BOLITHA J. LAWS | 

Justice 

October 16,1940 

i 

11 Supplement to Complaint. 

Filed November 12 1940 
# * # 

As a supplement to its complaint, the plaintiff alleges that j 
since the filing of said complaint, that is to say, on October j 
9, 1940, pursuant to the order passed herein on October 9, j 
1940, the plaintiff paid to the defendant David Oisboid the j 
full amount of the judgment of the Municipal Court of the ! 
District of Columbia referred to in the complaint, with in-; 
terest and costs; that thereupon the attorney for said defen-; 
dant signed and delivered to the attorneys for the plaintiff! 
a direction to the Clerk of the Municipal Court to enter a i 


I 
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3. The Court retains jurisdiction of the action as to 
the plaintiff and the defendant Capital Transit Com¬ 
pany. 

BOL1THA J. LAWS 

Justice. 


Seen. 


SIMON, KOEXIGSBERGER & YOUNG 
LAWRENCE KOEXIGSBERGER 
Attorneys for Plaintiff. 

JOSEPH D. BULMAX 
Attorney for Defendant Oisboid. 

J L LASKEY 

Attorney for Defendant John B. Colpoys , 
as United States Marshal for the 
District of Columbia. 


9 Stipulation as to Dismissal as to Defendants 

Oisboid and Colpoys. 

Filed October 14 1940 

# # # 

It is hereby stipulated and agreed by and between the 
plaintiff and the defendant David Oisboid, by their respec¬ 
tive attorneys of record, that the terms of the order herein 
passed on October 9th 1940, have been fully complied with, 
and that, in accordance with the terms of said order, this 
action is dismissed as to the defendants Oisboid and John 
B. Colpoys, as United States Marshal for the District of 
Columbia. 

SIMON, KOEXIGSBERGER & YOUNG 
LAWRENCE KOEXIGSBERGER 
Attorneys for Plaintiff. 

JOSEPH D. BULMAX 
Attorney for Defendant David 
Oisboid. 
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Memorandum. 

Filed October 16 1940 


7 


i 

i 

I 

i 


# # * 

I am impressed by the authorities cited by plaintiff that 
where parties are held liable as joint tort feasors and it is 
clear there was no intentional wrongdoing, contribution 
should be required in favor of one who has paid the full 
judgment. But it seems to me the language of the United 
States Court of Appeals in Curtis et al v. Welker, 54 App. 
D. C. 272, indicates that if any change in the contrary rule 
established by the Supreme Court of the United States in 
Union Stock Yards Co. of Omaha v. Chicago, Burlington & 
Quincy Railroad Co., 196 U. S. 217, 224, 25 Sup. Ct. 226, 49 
L. Ed. 453, 2 Ann. Cas. 525, is to be made, it must be made 
by the Supreme Court and not by the United States Court 
of Appeals. Much less should the change be made by this 
Court. 

While the effectiveness of the decision of the United 
States Supreme Court in the Union Stock Yards Co. case 
has been nullified so far as are concerned states whose 
courts hold to the contrary view, yet this decision still con¬ 
trols in the District of Columbia. 

Motion to dismiss granted. 


i 


i 


October 16, 1940 


BOLITHA J. LAWS 

Justice 


I 

! 

i 


11 Supplement to Complaint. 

i 

Filed November 12 1940 

i 

* * * ! 

i 

As a supplement to its complaint, the plaintiff alleges that i 
since the filing of said complaint, that is to sav, on October j 
9, 1940, pursuant to the order passed herein on October 9, ! 
1940, the plaintiff paid to the defendant David Oisboid the 
full amount of the judgment of the Municipal Court of the j 
District of Columbia referred to in the complaint, with in- ! 
terest and costs; that thereupon the attorney for said defen- j 
dant signed and delivered to the attorneys for the plaintiff j 
a direction to the Clerk of the Municipal Court to enter a 


i 
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credit against said judgment of the Municipal Court of 
$431.08, said amount being one-half of the total amount of 
said judgment, interest and costs, and further directing the 
Clerk of the Municipal Court to enter the balance of said 
judgment, interest and costs, to the use of the plaintiff 
herein; and that said order of said attorney was filed in the 
Municipal Court on October 10, 1940. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Plaintiff. 


12 Order Granting Leave to Serve Supplement to Com¬ 
plaint and Sustaining Motion of Defendant Capital 
Transit Company to Dismiss Complaint as Supple¬ 
mented. 

Filed November 12 1940 

# * # 

On this 12th day of November, 1940, it is, by the Court, 

ORDERED; 

1. That the motion of the defendant Capital Transit Com¬ 
pany to dismiss the complaint herein is hereby granted. 

2. That the plaintiff is hereby given leave forthwith to 
serve a supplement to its complaint in accordance with the 
draft of the proposed supplement attached to the motion of 
the plaintiff for leave to file such supplement. 

3. That the motion of the defendant Capital Transit Com¬ 
pany to dismiss the complaint shall stand to the complaint 
as supplemented, and that said motion to dismiss said com¬ 
plaint as supplemented is hereby granted, and this action is 
herebv dismissed. 

BOLITHA J. LAWS 

Justice 


13 Notice of Appeal. 

Filed November 13 1940 

* * • 

Notice is hereby given that George’s Radio, Inc., a cor¬ 
poration, plaintiff above named, hereby appeals to the 
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United States Court of Appeals for the District of Columbia 
from the final judgment of dismissal entered in this action 
on November 12, 1940. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Appellant. 


Memorandum 

November 13-1940. 

Undertaking ($250.00) of Plaintiff—filed. 


14 Assignment of Error. 

Filed November 14 1940 

# # * 

The Court erred in dismissing the action as to the defen¬ 
dant Capital Transit Company. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Plaintiff. 


Statement of Points Upon Which Appellant Intends to Rely 

on Appeal. 

Filed November 14 1940 

• * * 

The plaintiff is entitled to contribution from the Capital 
Transit Company because: 

1. The plaintiff and said defendant were not joint tort 
feasors. 

2. Neither of the defendants was a tort feasor, but the 
liability of each of them arose out of the relationship of 
master and servant. 

3. The tort for which the plaintiff and said defendant 
were held liable was not malum in se. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Plaintiff. 
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15 Designation of Record on Appeal. 

Filed November 14 1940 

# # # 

The Clerk of the Court will kindly prepare record on ap¬ 
peal in the above-entitled action, and will include therein the 
following: 

1. Complaint and exhibit. 

2. Motion of defendant Capital Transit Company to dis¬ 
miss complaint. 

3. Motion of defendant Oisboid to dismiss complaint. 

4. Order entered October 9, 1940. 

5. Stipulation filed October 14, 1940. 

6. Memorandum of Court on motion of Capital Transit 
Company to dismiss. 

7. Order granting leave to plaintiff to file supplement to 
complaint. 

8. Supplement to complaint. 

9. Order and judgment entered November 12, 1940. 

10. Notice of appeal. 

11. Memorandum: Cost bond on appeal approved and 
filed. 

12. Assignment of error. 

13. Statement of points upon which appellant intends to 
rely on appeal. 

14. This designation. 

NOTE: Omit certificates and acknowledgments of services 
and notices of hearing. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 

16 I hereby certify that on November 13 1940, I 
served the foregoing designation of record on appeal 

upon R. E. Lee Goff, Esq., Attorney for Defendant Capital 
Transit Company, by mailing a copy thereof to said attor¬ 
ney at his address, 929 E Street, N. W., Washington, D. C. 

LAWRENCE KOENIGSBERGER 
Attorney for Plaintiff. 
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17 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss : 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 16, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 8267, Civil Action, 
wherein George’s Radio, Inc., a corporation, is Plaintiff and 
David Oisboid, et al., are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony Whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of December, 1940. 

C. E. STEWART, 

(Seal) Clerk . 

Endorsed on Cover: No. 7801 George’s Radio, Inc., 
Appellant, vs. Capital Transit Co. United States Court of 
Appeals for the District of Columbia Filed Dec 19 1940 
Joseph W. Stewart, Clerk. 
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IX THE 


United States Court of Appeals 

FOR THE DlSTKU'T OF COLUMBIA. 

October Term, 1940 . 


No. 7801. 


(IEORCjK‘S RADIO, INC., a Ookforatiox, Appellant, 

v. 

(WIMTAL TRANSIT COMPANY, a Cokforatio.w 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by (icorjre’s Radio, Inc., a corporation, 
plaintiff below, from judgment of the District Court of the 
United States for the District of Columbia, dismissing its 
complaint on motion of the appellee* ( R. S). 

The District Court had jurisdiction under Sec. 44, Tit. 
IS, 1). C. Code (Act of March 0, 1901, .*11 Stat. 1200, c. 804, 
£ 0>4). 

This Court has jurisdiction to review the judgment under 
Sec. 20, Tit. IS, 1). C. Code (Act of March 0, 1901, 01 Stat. 
1220, c. 804, £ 220). 
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The pleading necessary to show the existence of the juris¬ 
diction is: 

1. The Complaint (R. 1-3). 

STATEMENT OF THE CASE. 

George’s Radio, Inc., filed in the District Court, against 
the appellee, Capital Transit Company, and against David 
Oisboid; and John B. Colpoys, as United States Marshal for 
the District of Columbia, its complaint in which it was al¬ 
leged that Oisboid had instituted suit in the Municipal Court 
of the District of Columbia, against the Radio Company and 
the Transit Company, to recover for damages resulting 
from an automobile collision between his automobile, a bus 
of the Transit Company, and an automobile owned and op¬ 
erated by one Jackson W. Clark, as agent of the Radio Com¬ 
pany (R. 2); that the action had resulted in a judgment in 
that Court in favor of Oisboid for $850 against both defen¬ 
dants therein (R. 2, 4); that neither the Radio Company nor 
the Transit Company were intentional or wilful wrong¬ 
doers, or guilty of any personal participation or culpability 
in the collision, which had resulted from simple negligence 
in the course of a lawful transaction, the Radio Company 
having been held legally liable only by reason of the rela¬ 
tionship of principal and agent between it and the said 
Clark, under the doctrine of respondeat superior (R. 2); 
that the Radio Company, as a joint judgment debtor with 
the Transit Company, was ready, willing and able to pay 
said Oisboid one-half of the amount of the judgment, but 
that the Transit Company refused to pay any portion 
thereof, although able to do so; and that Oisboid demanded 
that the Radio Company pay the judgment in full, and re¬ 
fused to take any action to compel the Transit Company to 
pay its proportionate share. The plaintiff tendered the 
amount of the judgment with interest and costs to be paid 
into the registry of the District Court, subject to such 
orders as the Court might pass therein (R. 2-3). 
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The complaint demanded that Oisboid be restrained and 
enjoined, during the pendency ol* the action and perman¬ 
ently, from causing to be issued an execution on the judg¬ 
ment ; that the Marshal be restrained and enjoined, during 
the pendency of the action and permanently, from levying 
against the Radio Company any execution on the judgment, 
and that the Transit Company be compelled to pay one-half 
of the amount thereof; or in the alternative, that the Radio 
Company be permitted to pay the amount of the judgment 
into the registry of the Court, and that Oisboid be pro¬ 
hibited from withdrawing it except on condition that he as¬ 
sign one-half of the amount thereof to the Radio Company 
(R. 3). 

The Transit Company and Oisboid moved to dismiss the 
complaint (R. 4-5). 

While their motions were pending, the Court passed an 
order directing that upon payment by the Radio Company 
of the amount of the judgment, Oisboid should enter the 
same satisfied to the extent of one-half thereof, and execute 
and deliver to the Radio Company an order to the Clerk of 
the Municipal Court to enter one-half of the amount thereof 
to the use of the Radio Company, and that upon the filing of 
a stipulation of compliance with the order, the action should 
be dismissed without costs as to Oisboid and the Marshal 
(R. 5). 

Thereafter, such a stipulation was filed and the action 
was dismissed by stipulation as to Oisboid and the Marshal 
(R. 6). 

The motion of the Transit Company to dismiss the com¬ 
plaint was then heard. The Court filed a memorandum sus¬ 
taining the motion to dismiss (R. 7). The Radio Company 
thereafter, by leave of Court (R. 8), filed a supplement to 
its complaint, alleging payment of the judgment and the 
assignment of one-lialf thereof to it (R. 7-S). The motion 
of the Transit Company to dismiss the complaint was or¬ 
dered to stand to the complaint as so supplemented, and was 
granted. This appeal is from that order of dismissal (R. 
7-8). 
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The Appellant concedes that this partial assignment of 
the judgment did not enlarge its substantive right of con¬ 
tribution. 

STATEMENT OF POINTS RELIED ON ON APPEAL. 

(R. 9) 

The plaintiff is entitled to contribution from the Capital 
Transit Company because: 

1. Plaintiff and said defendant were not joint tort¬ 
feasors. 

2. Neither of the defendants was a tort-feasor, but 
the liability of each of them arose out of the relation¬ 
ship of master and servant. 

3. The tort for which the plaintiff and the Transit 
Company were held liable was not malum in se. 

SUMMARY OF THE ARGUMENT. 

A Right of Contribution Exists Between Parties Liable for 
a Tort in the Absence of any Personal Participation, 
Personal Culpability, Fraud or Moral Wrong. 

ARGUMENT. 

A Right of Contribution Exists Between Parties Liable for 
a Tort in the Absence of any Personal Participation, 
Personal Culpability, Fraud or Moral Wrong. 

The complaint alleged that neither the Radio Company 
nor the Transit Company was an intentional or wilful 
wrongdoer, or guilty of any personal participation or culp¬ 
ability in the commission of the tort; that there was no 
concert of action between them, the collision having resulted 
from simple negligence in the course of a lawful transac¬ 
tion, and that the liability of the Radio Company existed 
only by reason of the relationship of principal and agent, 
under the doctrine of respondeat superior (R. 2). The mo¬ 
tion to dismiss admitted these allegations. 


[ 


Thus the ease was brought within the rule under which 
there can be contribution among several persons liable in 
tort. 

The right of contribution is the right of one of several 
persons, who has discharged a common liability or burden, j 
to recover of another also liable the portion which he ought j 
to pay or bear. It is a rule of equity by which liability is 
placed where it belongs. It is not founded on contract but 
on the maxim that equality is equity, and applies only where 
the parties are under a common burden or liability with re¬ 
spect to one and the same transaction. 

i 

i 

Parian v. First National Bank & Trust Co., 204 i 
Minn. 200, 207, 283 N. W. 408, 412, (1938). j 

i 

The right of contribution differs from the right of in- : 
demnity in that indemnity is the right to full reimburse¬ 
ment, and exists where the person of whom indemnity is re- j 
quired ought to bear the entire burden. 

Washington Gas Light Co. v. District of Columbia, 
161 U. S. 316,327, (1896). 

Chicago v. Bobbins, 2 Black. 418, 422, (1862). 

I 

The instant case is a proper one for the application of the | 
doctrine of contribution. 

The general rule is that there is no right of contribution J 
among wrong-doers, but this rule is subject to important I 
exceptions. The rule of non-contribution is confined to j 
cases where the transaction is actually illegal, or where ! 
there is fraud or the parties are guilty of a moral wrong. ! 
It does not apply in cases not involving moral turpitude or | 
where the acts are not obviously unlawful or the parties are ! 
not presumed to have known that they were doing any 
wrong, and it does not apply where the liability is only by 
implication of law. 

Turner v. Kirkwood, (C. C. A. Okla.), 49 F. (2d.) 590, 
595, (1931) certiorari denied, 284 U. S. 635. 

Hobbs v. Hurley, 117 Me. 449, 104 A. 815, (1918). 

Goldman v. Mitchell-Fletcher Co., 292 Pa. 354, 358, j 
141 A. 231, 232, (1928). 
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Wait v. Pierce, 191 AVis. 202, 225, 210 X. W. S22, 823, 
(1926). 

Ellis v. Chicago <0 X. W. Ry. Co., 167 Wis. 392, 402, 
167 X. W. 1048, 1052, (1918). 

The rule against contribution does not apply when there 
is no concert of action. 

Skala v. Lehon, 343 Ill. 602, 605, 175 X. E. S32, 833, 
(1931). 


“An exception to the rule is well settled that when 
the parties are not intentional and wilful wrongdoers, 
but are made wrongdoers by legal inference or intend¬ 
ment, contribution mav be enforced. The rule ceases 
' « 

because the reason for it has ceased.” 

1 Cooley on Torts (4th Ed. 1932) pp. 297, 298. 

“It is the unlawful intention to violate another’s 
rights, or a wilful ignorance and disregard of those 
rights, which deprives a party of his legal remedy in 
such cases. It has, therefore, been held, that the rule 
of law, that wrondoers cannot have redress or contribu¬ 
tion against each other, is confined to those cases where 
the person claiming redress or contribution, knew or 
must be presumed to have known, that the act, for which 
he has been mulcted in damages, was unlawful.” 

Jacobs v. Pollard, 10 Cush. (Mass. 1852) 287, 289, 
quoted with approval in Hobbs v. Hurley , 117 Me. 
449, 452, 104 A. 815, 817 (1918) and 1 Cooley on 
Torts (4th Ed. 1932) p. 298. 
*###*#### 

“The reason assigned in the books for denying con¬ 
tribution among trespassers is, that no right of action 
can be based on a violation of law, that is, where the 
act is known to be such or is apparently of that char¬ 
acter. A guilty trespasser cannot be allowed to appeal 
to the law for an indemnity, for he has placed himself 
without its pale by contemning it, and must ask in vain 
for its interposition in his behalf. If however he was 
innocent of an illegal purpose, ignorant of the nature 
of the act, which was apparently correct and proper, 
the rule will change with its reason, and he may then 
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have an indemnity, or as the case may be a contribution, 
as a servant yielding obedience to the command of his j 
master, or an agent to his principal, in what appears to 
be right, * * * One partner or one joint proprietor may 
do that which will subject all the rest in case or as- j 
sumpsit, as the fact may be, but there may be a right to i 
contribution notwithstanding, and in some cases, if in¬ 
deed the present is not one of them, a full indemnity 
may be justly demanded from the person doing the 
wrong, by the other partners whom he has involved in j 
loss by his wrongful act. The form of action then is not j 
the criterion. We must look further. We must look for 
personal participation, personal culpability, personal I 
knowledge. If we do not find these circumstances, but | 
perceive only a liability in the eye of the law, growing j 
out of a mere relation to the perpetrator of the wrong, j 
the maxim of law that there is no contribution among j 
wrongdoers is not to be applied. Indeed we think this i 
maxim too much broken in upon at this day to be called i 
with propriety a rule of law, so many are the excep¬ 
tions to it, as in the cases of master and servant, prin- j 
cipal and agent, partners, joint operators, carriers > 
and the like.” 

Bailey v. Bussing, 28 Conn. 455, 458, 459, (1859). 

To the same elfect are— 

Hobbs v. Hurley , 117 Me. 449, 104 A. 815 (1918). 

Horbach’s Admr. v. Elder, 18 Pa. St. 33 (1851). 

! 

In the present case there was no personal participation in j 
the tort, by either the appellant or the appellee, both of | 
whom acted through their agents, but even if the parties had j 
been individuals and had personally participated, there 
would still have been a right to contribution. 

I 

Goldman v. Mitdicll-Fletcher Co., 292 Pa. 354,141 A. j 
231 (1928). 

Bayne v. Charleston Nat. Bank, 112 W. Va. 251, 164! 
S. E. 252 (1932). 

One who is only technically a wrongdoer and has not| 
actually joined in the wrong is entitled to contribution. 

Bowman v. City of Greensboro , 190 N. C. 611, 130 
S. E. 502 (1925). 




8 


Kerr v. Dorchester, (Tex. Civ. App.) 93 S. W. 2d 758 
(1936). 

Where the basis of liability is negligence, there is a right 
of contribution. 

Hobbs v. Hurley, 117 Me. 449, 104 A. 815 (1918). 

Goldman v. Mitchell-Fletcher Co., 292 Pa. 354, 141 
A. 231. 

Western Casualty <£■ Surety Co. v. Milwaukee Gen¬ 
eral Const. Co., 213 Wis. 302, 251 X. W. 491 (1933). 

Underwriters at Lloyds of Minneapolis v. Smith, 166 
Minn 38S, 208 X. W. 13 (1926). 

In the following cases on facts similar or analogous to 
those in the instant case, contribution was allowed: 

Colorado and Southern Ry. Co. v. Western Light and 
Power Co., 73 Colo. 107, 214 Pac. 30 (1923). 

Quatray v. Wicker , 178 La. 2S9,151 So. 208 (1933). 

Underwriters at Lloyds v. Smith, 166 Minn. 388, 
208 X. W. 13 (1926). 

Duluth M. <fb N. Ry. Co. v. McCarthy, 183 Minn. 414, 
236 X. W. 766 (1931). 

Nashua Iron and Steel Co. v. Worcester & Nashua 
Railroad Co., 62 X. H. 159 (1882). 

Goldman v. Mitchell-Fletcher Company, 292 Pa. 354, 
141 A. 231 (1928). 

Parker v. Rodgers, 125 Pa. Sup. 48,189 A. 693 (1937). 

Grasberger v. Liebert & Obert, Inc., 134 Pa. Sup. 78, 
4 A. (2d) 1S6 (1939). 

Armstrong County v. Clarion County, 66 Penn. 218. 

Crum v. Appalachian Electric Power Company (D. 
C. W. Va.), 29 Fed. Supp. 90 (1939). 

Brown v. Haertel, 210 Wis. 354,246 X. W. 691 (1933). 

THE OPINION OF THE COURT BELOW. 

The District Court, in its opinion granting appellee’s mo¬ 
tion to dismiss the complaint, stated that, although im¬ 
pressed by the authorities cited by the plaintiff that where 
parties are held liable as joint-tort-feasors and there was 
no intentional wrong-doing, contribution should be required 
in favor of one who has paid the full judgment, nevertheless 
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considered that it was bound to grant the motion, by reason j 
of the decision of this Court in Curtis v. Welker, 54 App.; 
D. C. 272, 296 Fed. 1019, (1924) and Union Stock Yards\ 
Company v. Chicago, Burlington and Quincy Railroad Com-\ 
pany, 196 U. S. 217 (1905) (R, 7). 

We proceed, therefore, to a consideration of these cases,; 
in view of the overwhelming weight of authority in favor; 
of the position for which the appellant contends. Curtis v.| 
Welker was decided in 1924. In that case Curtis and 
Welker, with four others, constituted the board of directors j 
of a corporation. The treasurer of the corporation misap-j 
propriated its funds and the corporation sued the directors 
to recover the amount of its loss, upon the ground that the 
loss had resulted from their negligence in the performance! 
of their duties. Only three of the directors, Curtis, Earle; 
and PasJ^hal were served with process. This suit resulted! 
in a judgment against those defendants. The judgment was; 
affirmed on appeal, the opinion of the appellate court J 
holding that slight attention to the affairs of the corpora-! 
tion would have uncovered the dishonest practices of the 
treasurer and that the directors had failed to give the mat-; 
ter that attention. Curtis, Earle and Paschal paid thej 
judgment and brought suit in the Supreme (now District) j 
Court of the District of Columbia against the fourth di-; 
rector for contribution. 

This Court said in the course of its opinion, p. 233, 
“There is much equity in the claim made by the appel¬ 
lants,” but held itself bound to affirm the action of the 

7 1 

Court below in dismissing the bill, by the decision by the 
Supreme Court of the United States in Union Stock Yards, 
Company v. Chicago, Burlington and Quincy Railroad Com¬ 
pany, 196 U. S. 217 (1905). 

It thus appears that this Court did not exercise its own! 
judgment as to the applicable law, but followed what it con-! 
sidered to be a binding decision of the Supreme Court. 

We are thus led to a consideration of the cited decision; 
of the Supreme Court in the light of the decision of that; 
Court in Erie Railroad v. Tompkins, 304 U. S. 64 (1938). 
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In the Stock Yards case the Railroad Company had de¬ 
livered a car with defective brakes to the Stock Yards Com¬ 
pany. Both companies negligently failed to discover the de¬ 
fect, and an employee of the Stock Yards Company who had 
been injured as a result of the defect sued the Stock Yards 
Company and recovered a judgment. The Stock Yards 
Company then sued to recover from the Railroad Company 
the amount which it had paid in satisfaction of that judg¬ 
ment. The case came to the Supreme Court on a certificate 
of the United States Circuit Court of Appeals for the Eighth 
Circuit, which propounded the question of whether under 
the circumstances stated the Railroad Company was liable 
to the Stock Yards Company for the damages which the lat¬ 
ter had been compelled to pay. 

It will thus be seen that the question before the Supreme 

Court was not one of contribution, but of indemnity. The 

rules in regard to indemnity differ from those in regard to 

contribution. Indemnitv is allowed onlv in those cases 

» • 

where there is a principal wrongdoer and another person is 
held liable by reason of a legal relationship. In such cases 
the party primarily responsible will be compelled to in¬ 
demnify the other party in full. An example of this class of 
cases is that furnished by municipal corporations which are 
liable to the public for the safety of their streets, and which 
are permitted to recover against persons responsible for 
dangerous conditions which have resulted in damage to 
third persons, when those third persons have sued the 
municipality and have recovered a judgment against it. 

Chicago v. Robbins, 2 Black 418 (1862). 

Washington Gaslight Company v. District of Colum¬ 
bia, 161 U. S. 316 (1896) 

It was held in the Stock Yards case, that both the Stock 
Yards Company and the Railroad Company were equally 
liable and that, therefore, the question certified by the Court 
of Appeals must be answered in the negative. The Supreme 
Court did not draw a sharp distinction between the right of 
contribution and the right of indemnity, and used the fol- 
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lowing expression which this Court in Curtis v. Welker 
thought precluded contribution in that case, p. Ste 2 -a- V ; 

“* * * the general principle of law is well settled that 
one of several wrongdoers cannot recover against 
another wrongdoer, although he may have been com¬ 
pelled to pay all the damages for the wrong done. In 
many instances, however, cases have been taken out of 
this general rule, and it has been held inoperative in 
order that the ultimate loss may be visited upon the 
principal wrongdoer, who is made to respond for all 
the damages, where one less culpable, although legally 
liable to third persons, may escape the payment of dam¬ 
ages assessed against him by putting the ultimate loss 
upon the otic principally responsible for the injury 
done.” 

No cases were cited by the Supreme Court in support of 
the proposition which it thus said was well settled, nor did it 
refer to the qualifications of the rule enunciated by the de¬ 
cisions hereinbefore cited. (ante pp. 5-8). 

To the extent that the Supreme Court in its opinion de¬ 
parted from a statement of the law as to indemnity and ex¬ 
pressed an opinion as to contribution, its statements arc 
obiter dicta, and not binding, and this Court fell into error 
when it considered them binding to such an extent as to pre¬ 
clude consideration on its merits of the point involved in 
Curtis v. Welker. An obiter dictum is an expression of a 
court on a point not necessarily involved in the case. 

American Surety Co. v. United States, 239 Fed. 680, 
684 (1917). 

Crescent Ring Co. v. Travelers’ Indemnity Co., 102 
N. J. L. 85, 89, 132 Atl. 106, 107 (1926). ‘ 

In re Schuetz’ Estate, 315 Pa. 105, 109, 172 Atl. 865, 
867 (1934). 

Obiter dicta are not binding even on courts inferior to the 
court from which such expression emanated. 

Arthur C. Harvey Co. v. Malley, (C. C. A. Mass.) 61 
Fed. (2d) 365,366 (1932). 
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City of Mountain View v. Farmers Telephone Ex¬ 
change Co., 294 Mo. 623, 636, 243 S. W. 153, 157 
(1922). 

Gaver v.‘ Gaver, 119 Md. 634, 643, 87 Atl. 396, 399 
(1913). 

General expressions in an opinion which are not essential 
to dispose of a case are not permitted to control the judg¬ 
ment in subsequent suits. 

Cohens v. Virginia, 6 Wheat. 264, 399 (1S21). 

Ilarriman v. Northern Securities Co., 197 U. S. 244, 
291 (1905). 

Robertson v. United States . 52 App. D. C. 368, 372, 
287 Fed. 942,946 (1923). 

We therefore submit that as the Stock Yards case in¬ 
volved a situation not presented here, that the case is not an 
authority binding on this Court; and that this Court may 
and should reconsider and overrule its decision in Curtis v. 
Welker. 

The Effect of the Decision in Erie Railroad v. Tompkins. 

Union Stock Yards Company v. Chicago. Burlington and 
Quincy Railroad Company was decided in 1905. The case 
originated in the United States Circuit Court sitting in 
Nebraska. That Court had sustained a demurrer to the pe¬ 
tition of the Stock Yards Company, which had sought con¬ 
tribution. The case was then taken to the Circuit Court of 
Appeals for the Eighth Circuit, and came to the Supreme 
Court on a question certified by that Court. 

At the time the case was decided by the Supreme Court, 
the doctrine of Swift v. Tyson , 16 Peters 1, (1842) as en¬ 
larged by the decisionfwhich followed it, was the prevailing 
doctrine in the Federal courts. Swift v. Tyson held that 
notwithstanding the Rules of Decision Act (Sec. 34 of the 
Judiciary Act of 1789) (1 Stat. 92) the Federal courts 
were not bound to apply the law of the State as expounded 
by its courts, to legal questions of a general nature, especi¬ 
ally questions of general commercial law. Subsequent de- 
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cisions enlarged this doctrine to the extent of holding that j 
the Federal Courts were not bound to follow the law of the j 
States as enunciated by its courts at all, e.g., the right to j 
stipulate for exemption for liability for negligence (N. Y. j 
C. R. Co. v. Lockwood, 17 Wallace 357, 367-368 f 1S73]), lia- j 
bility for tort ( Chicago v. Robbins, 2 Black 418, 428 [1862]), j 
the right to exemplary damages ( Lake Shore and M. S. R. j 
Co. v. Prentice, 147 U. S. 101, 106 [1893]), the construction j 
of deeds and conveyances (F oxer oft v. Mallett, 4 Howard j 
353, 379 [1846]), and construction of wills ( Lane v. Vick, j 
3 How. 464, 476 [1845]; Barber v. Pittsburgh, Fort Wayne j 
and C. R. Co., 166 U. S. 83, 99 [1897]). 

At the time of the decision of Swift v. Tyson, the law of j 
Nebraska, as enunciated by its highest court, was contrary j 
to the doctrine enunciated by the Supreme Court. Thus in | 
Torpy v. Johnson, 43 Neb. 882, 62 N. W. 253 (1895), the | 
leading Nebrsaka case on the subject, the Supreme Court j 
of Nebraska had said: 

“This cause was before us at the September, 1892, 
term, at which time it was held that the plaintiff 
herein, Torpy, was not entitled to contribution fromj 
the defendant Johnson on account of money paid to I 
satisfy a judgment on the bond of the former as a li-| 
censed saloon-keeper. (See Johnson v. Torpy, 35j 
Neb., 604 [53 N. W. 575]). The principle therein rec-| 
ognized is that contribution will not be enforced in j 
favor of a wrongdoer who knew, at the time of the com-| 
mission of the act for which he has been compelled toi 
respond, that such act was wrongful.” 

This case was cited to the Supreme Court in the brief of i 
the Stock Yards Company, but was not mentioned in itsj 
decision. 

In Sharp v. Call, 69 Neb. 72, 95 N. W. 16 (1903), the samej 
Court had said p. 75: 

“If the action of taking practically the whole of the| 
corporation’s assets and dividing them among thej 
stockholders, or a portion of the stockholders, at the, 
time when claims against the corporation were unsatis-i 


i 

I 
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tied and WandelPs claim against the corporation was 
actually pending in court, is tortious, and plaintiff 
must be presumed to have know that it was a wrong¬ 
doing, then it would seem that there can be no recovery 
in this case. On the other hand, if the action was taken 
in good faith and with defendant’s participation, and 
plaintiff need not be presumed to have known it was 
wrong, there would be a right to contribution. John¬ 
son v’. Torpy, 35 Neb. 604, [53 N. W. 5751, 37 Am. St. 
Rep. 447; Torpy v. Johnson, 43 Neb. 882, [62 N. W. 
253]; Cooley on Torts (2d Ed.) 170, 171.” 

In First National Bank v. Avery Planter Company, 69 
Neb. 329, 95 N. \V. 622 (1903), the same Court had said p. 
337: 

“The general rule that contribution among tort¬ 
feasors will not be enforced, does not apply where, as 
in this case, the parties acted in good faith without any 
intention of committing a trespass. Johnson v. Torpy, 
35 Neb. 604, [53 N. W. 575, 37 Am. St. Rep. 447], and 
the cases last above cited.” 

In 1938 the Supreme Court decided the case of Erie Rail¬ 
road Company v. Tompkins, 304 U. S. 64. That case over¬ 
turned Swift v. Tyson, and the decisions which had fol¬ 
lowed, applied and extended its doctrine. The Court dis¬ 
carded the concept of a Federal general law and held it to 
be an unconstitutional assumption of powers by the courts 
of the United States. 

There can be no doubt that if Erie Railroad Company v. 
Tompkhis had been decided prior to the decision of the 
Stock Yards case, the Supreme Court would not have held 
in the last-named case, either obiter or otherwise, that there 
can be no contribution between persons jointly liable for a 
tort, but would have followed the law of Nebraska as de¬ 
clared by the Courts of that State, which had recognized the 
exceptions to the rule for which we contend. 

Since the decision in Erie Railroad Company v. Tomp¬ 
kins was not a legislative act ( Hawks v. Hamill, 288 U. S. 
52, 59 [1933]), but a judicial interpretation of Section 34 


15 


of the Judiciary Act of 1789, its effect is retrospective as j 
well as prospective, and it must be considered as invalidat¬ 
ing as binding authority all decisions in conflict therewith 
and decided prior thereto. 

Fleming v. Fleming, 264 U. S. 29, 31-32 (1924). j 

i 

! 

The Effect of Erie Railroad Company v. Tompkins as 
Particularly Applied to the District of Columbia 

i 

! 

If the instant case were pending before a Federal court j 
sitting in a State, the decision in Union Stock Yards Com- \ 
pang v. Chicago, Burlington and Quincy Railroad Company j 
would not be considered binding authority. This was held i 
by the United States Circuit Court of Appeals for the Third j 
Circuit in Deslauriers Steel Mould Company v. Gangaway, j 
97 Fed. (2d) 78, 79 (1938), in which case that Court, in a j 
case involving the right of contributon, declined, by rea- | 
son of the decision in Erie Railroad Company v. Tompkins, \ 
to follow the decision in the Stock Yards case, but followed j 
the Pennsylvania rule allowing contribution. 

The Courts of the District of Columbia are in a situation j 
in regard to the effect of Erie Railroad Company v. Tomp- j 
kins no different from that of the Federal courts sitting in j 
the States. 

Section 34 of the Federal Judiciary Act of 1789 (1 Stat. j 
L. 73, 92; 2S U. S. C. Sec. 725) provides that: 

“The laws of the several States * * * shall be re- j 
garded as rules of decision in trials at common law, in j 
the courts of the United States, in cases where they j 
apply.” 

i 

Doubt may be expressed as to whether the District of \ 
Columbia is a State within the meaning of that section, par- j 
ticularlv in view of the decision in Hepburn v. Elisey, 2 j 
Cranch (U. S.) 445, 452-453 (1805). 

The difficulty is not insuperable. Hepburn v. Elisey was j 
a construction of a different section (Sec. 11) of the Ju-! 

i 

i 

i 

i 

I 

i 

i 

I 

i 

i 

i 
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diciary Act. The same word used in different parts of a 
statute may have different meanings. 

Atlantic Cleaners & Byers v. United States, 286 U. S. 
427, 433 (1932). 

The District of Columbia has frequently been construed 
to be a State for certain purposes. 

Geofroy v. Riggs, 133 U. S. 258, 269 (1S90). 

Talbott v. Silver Bow County, 139 U. S. 438, 444 
(1891). 

However, the matter does not rest on the interpretation 
of Section 34 of the Judiciary Act. The Supreme Court in 
Erie Railroad Company v. Tompkins plainly decided that 
the attempt on the part of the Federal judiciary to create 
a bodv of Federal law in disregard of the decisions of State 
courts was an unconstitutional assumption of power. The 
absence of such power in the Federal courts therefore does 
not rest on an interpretation of Section 34 of the Judiciary 
Act or of any other statute. 

Section 1 of the District of Columbia Code of 1901 (Act 
of March 3, 1901, 31 Stat. 1189, Chap. 854, Sec. 1; D. C. 
Code, 1929, Title 1, Section 21 provides: 

“The common law * * * [and] the principles of 
equity * * * shall remain in force except in so far as 
the same are inconsistent with, or are replaced by, some 
provision of this Code.” 

The Courts of the District of Columbia are thus required 
to ascertain the common law and the principles of equity 
of the District of Columbia. 

The common law of the District of Columbia is the com¬ 
mon law of England as it was in force in Maryland on the 
date on which Congress accepted the cession of that part 
of Maryland which is now the District of Columbia. 

Kendall v. United States, 12 Peters 524, 614 (1S38). 

DeForest v. United States, 11 App. D. C. 458,465,466 
(1897). 
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The common law of Maryland is the common law of Enj- 
land and British statutes in force on July 4,1776, which are 
not inconsistent with American institutions and which have 
not been otherwise abrogated. 

Maryland Declaration of Rights, Nov. 3, 1776, sec. 3|. 

The doctrine of contribution antedates the American 
Revolution, and had its original application to contract lij- 
abilities. 

Peter v. Rich, 1 Ch. Rep. 34, 21 Eng. Rcpr. 49$ 
(1629). 

Morgan v. Seymour, 1 Ch. R. 120, 21 Eng. Repr. 525 
(1637). I 

The question of whether it had any application to tort 
liabilities seems not to have arisen before the separation 
from England—at least we have been unable to find aii}[ 
cases in which the point w r as discussed. 

Although they are not binding authorities, recourse may 
be had to post-Revolutionary English decision for guidance 
as to the common law of England in pre-Revolutionar^ 
times. 

I 

Richardson v. Sims, 118 Miss. 728, 735, 80 So. 4, % 
(1918). 

Partlow v. State, 194 Ind. 172, 175, 141 N. E. 51$ 
(1923). 

Chicago v. Robbins, 2 Black 418, 428 (1862). 

Cathcart v. Robinson, 5 Pet. 264, 280 (1831). 

Dudrow v. King, 117 Md. 182,188,83 A. 34,36 (1912)1 

Com. v. York, 9 Mete. 93, 110 (1845). 

The earliest case in which a decision on the right ol; 
contribution in tort cases was reached seems to have beenj 
Merryweather v. Nixan, decided in 1793 and reported in| 
8 T. R. 186. In that case one Starkey had brought ah 
action against Merryweather and Nixan for injury donej 
to a mill, and in trover for certain machinery, and re-j 
covered a judgment. He levied execution against Merry-} 
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weather, who paid the whole amount and then brought 
an action against Xixan for one-half thereof. The plain¬ 
tiff was nonsuited, and on a motion to set aside the 
nonsuit Lord Kenyon, C. J., said that the nonsuit was 
proper; that he never before heard of such an action having 
been brought where the former recoveiy was for a tort, but 
stated that this decision did not affect cases of indemnity, 
where one man employed another to do acts not unlawful 
in themselves, for the purpose of asserting a right. It does 
not appear from the report of that case whether the judg¬ 
ment in favor of Starkey was for a wilful wrong, but shortly 
after the decision of that case the principle there laid down 
was restricted by decisions in other cases. Thus in Pearson 
v. Skelton (1836) 1 M. & \V. 504 and in Adamson v. Jarvis 
(1827) 4 Bing. 66, it was held that the principle of 'Merry- 
weather v. Xixan did not apply where a person is a tort¬ 
feasor by inference of law only, as where one of several 
partners has been sued for negligent acts done not by him¬ 
self but by a servant of the firm. 

In Adamson v. Jarvis . 4 Bing. 73, the Court said: 

“From the inclination of the Court on this last case 
Phillips v. Biggs , Hardr. 164 and from the concluding 
part of Lord Kenyon’s judgment in Merry weather v. 
Xixan, and from reason, justice, and sound policy, the 
rule that wrong-doers cannot have redress or contribu¬ 
tion against each other is confined to cases where the 
person seeking redress must be presumed to have 
known that he was doing an unlawful act.” 

The Supreme Court of the District of Columbia, in Gen¬ 
eral Term, has recognized the principle for which we con¬ 
tend in Herr v. Barber, 2 Mackey (13 D. C.) 545, 556 (1883). 
Although on the facts of that case which are quite different 
from those in the case at bar, contribution was denied, the 
Court stated the rule as follows: 

“The principle that there can be no contribution, at 
law, enforced by one tort-feasor against the other 
wrong-doers, is limited by the more modern authorities 
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to cases where the transaction, out of which the judg¬ 
ment arises, involves moral turpitude. 

“The subject is discussed at length in the case of! 
Bailey v. Bussing, 28 Conn., 455. Iij that case contribu-j 
tion was allowed at law where the defendants, though j 
technically tort-feasors, were only such because they 
were the owners of a stage coach, which was upset byj 
the carelessness of the driver. The absence of any I 
fraud, or moral wrong, exempted the case from the op-j 
eration of the general rule.” 

i 

Whether the applicable common law be held to be that of j 
England at the time of the Revolution, as in force in Mary-j 
land on the date of the creation of the District of Columbia, j 
or as enunciated by the District of Columbia through its! 
highest court in IIerr v. Barber, supra, or whether the com-j 
moil law be a distillate of decisions of the various states, | 
the true principle is that where there is no wrongful intent| 
and liability exists only in consequence of a legal relation- j 
ship, contribution will be allowed between persons held | 
liable in tort; Union Stock Yards Company v. Chicago ,j 
Burlington and Quincy Railroad Company interposes no' 
obstacle to such a holding; and Curtis v. Welker should be| 
overruled to the extent that it is inconsistent with theory 

* I 

for which we contend, upon the ground that the Stock Yards '■ 
case upon which it was based has been invalidated by Erie \ 
Railroad Company v. Tompkins, and that the portion of the j 
opinion on which the Court relied was obiter. 

i 

CONCLUSION. 

i 

It is respectfully submitted that the judgment of the! 
Court below dismissing the complaint should be reversed | 
and the action remanded for further proceedings. 

Morris Simon, 

Lawrence Koenigsberger, 

Eugene Young, 

* 

Attorneys for Appellant. 


i 

i 


i 
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United States Court of Appeals 

for the District of Columbia. 


i 

No. 7801. j 


GEORGE’S RADIO, INC., a Corporation, Appellant, 

' ! 

V. I 1 

! 

CAPITAL TRANSIT COMPANY, a Corporation, 

Appellee. j 

i 

- ! 

i 

I 

Appeal from the District Court of the United States for the j 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

I 

The case arose out of a judgment in the Municipal Court, 
against the George’s Radio, Inc., and the Capital Transit! 
Company, a corporation, in the sum of $850.00 in favor of j 
David Oisboid. Counsel for the plaintiff in Municipal Courtj 
made demand upon the George’s Radio, Inc. for payment 
of the full amount of the judgment and the defendant? 
George’s Radio Inc. filed its complaint in the District Court 
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of tho United States for the District of Columbia for an in¬ 
junction against the United States Marshal, and the plain¬ 
tiff Oisboid to restrain them from executing on the judg¬ 
ment. The complaint also asked that the defendant Capital 
Transit Company be compelled and directed to pay one- 
half of the said judgment. The defendant Capital Transit 
Company has been at all times since the judgment was en¬ 
tered in Municipal Court able to pay the said judgment but 
no demand has been made by the plaintiff Oisboid. The mo¬ 
tion to dismiss on the part of the Capital Transit Company 
was granted and this appeal arose. 

OPPOSITION TO POINTS RELIED ON ON APPEAL. 

The George's Radio, Inc. is not entitled to contribution 
from the Capital Transit Company because: 

1. There is no contribution between joint tort-feasors in 
the District of Columbia. 

2. The United States Court of Appeals of the District of 
Columbia is bound by the decisions of the Supreme Court 
of United States, holding there is no contribution between 
joint tort-feasors. 

3. The District of Columbia is a Federal Territory under 
the direct control of the Congress of United States. 

SUMMARY OF ARGUMENT. 

The questions before the Court are: 

1. Were the defendants, George’s Radio, Inc. and Capi¬ 
tal Transit Company joint tort-feasors? 

2. If the answer is in the affirmative, is the law of the Dis¬ 
trict of Columbia to the effect that there is contribution be¬ 
tween joint tort-feasors? 
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ARGUMENT. 

The Defendants, George’s Radio, Inc., and Capital Transit j 
Company, Were Joint Tort-feasors. 

Wo respectfully submit that the answer to question one j 
should be in the affirmative because the complaint filed in | 
the Municipal Court alleged negligence on the part of both 
the George’s Radio, Inc., and the Capital Transit Com- I 
pany. The case was tried on that theory and it became the j 
law of the case. The Judge of the Municipal Court sitting j 
as Judge and Jury found as a matter of fact that both j 
the George’s Radio, Inc., and Capital Transit Co., were j 
guilty of negligence, through their respective agents, ser¬ 
vants and employees, which was the proximate cause of the 
injuries and damages claimed by the plaintiff Oisboid. The j 
said defendants, being corporations, could act only through j 
agents, servants and employees. The language of appel¬ 
lant’s brief seems to indicate the position that a corporation 
can do no wrong. We do not believe that appellant meant 
to go that far. The trial court found that the negligence of ! 
both defendants caused the plaintiff’s damages and regard- 
less of whether or not this negligence was intentional the j 
defendants were wrong-doers and tort-feasors. In fact the i 
Court would have been justified in finding that the proxi- j 
mate cause of the plaintiff’s damage was the negligence of ! 
the appellant because it was its act that started the chain ! 
of action which resulted in damage to the plaintiff. The ! 
appellant’s agent pulled away from the curb without giving j 
a signal caused the plaintiff to stop suddenly in the path j 
of the bus. The appellant’s negligence was the primary j 
cause of the damage. Where contribution is allowed it is I 
on the theory of equity. The finding of facts by the trial j 
judge is conclusive and the appellant, being the first wrong-1 
doer, should in equity and justice be held responsible for its j 
act. The appellant owed a duty not only to the plaintiff j 
Oisboid but also to the defendant Capital Transit Company! 
not to pull away from the curb without first giving a signal! 
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and ascertaining if it were safe to do so. This the appellant 
failed to do and the trial court so found. Therefore we 
submit that the appellant and the appellee are joint tort¬ 
feasors and the rule that there is no contribution between 
joint wrong-doers should apply. 

There is no Contribution Between Joint Tort-feasors in the 

District of Columbia. 

The United States Court of Appeals for the District of 
Columbia is a Federal Court and is bound by the decisions 
of the Supreme Court of the United States. The Court below 
recognized this and accordingly granted the motion of the 
appellee to dismiss. Only two cases were cited by the defen¬ 
dant Capital Transit Company in its motion to dismiss: 
Curtis ct al. v. Welker, 54 App. D. C. 272, which followed 
Stock Yards Co. of Omaha v. Chicago, Burlington & Quincy 
R. R. Co., 19G U. S. 217, 49 L. Ed. 453. The law is so well 
settled, as pointed out by the Supreme Court, that there is 
no contribution between joint wrong doers, that we hardly 
think it necessary to suggest to the Court that it will be 
bound by the decisions of the Supreme Court of United 
States. For that reason we have not felt it desirable or 
necessary to burden this Court with citations of author¬ 
ities upon a doctrine so well settled and supported by ad¬ 
judications. Counsel for appellant has undertaken to be¬ 
little a decision of our highest Court. Counsel, in effect, 
asks this Court to disregard, and therefore overrule the 
Supreme Court in the Stock Yards case. We are not much 
concerned with counsel’s argument “that if Erie Railroad 
Company v. Tompkins had been decided prior to the de¬ 
cision of the Stock Yards case, the Supreme Coourt would 
have held in the last-named case either obiter or otherwise, 
that there can be no contribution between persons jointly 
liable for tort” (Appellant’s Brief, p. 14). We are more 
concerned, however, with what this Court has said the law 
is in the District of Columbia. This Court in Curtis et al. v. 
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Welker (supra), quoted the following from the Stock Yards 
case and it became the law of this jurisdiction: 

“ * * * the general principle of law is well settled that j 
one of several wrong doers cannot recover against an- j 
other wrong doer, although he may be compelled to pay 
all the damages for the wrong done.” 

Counsel for appellant states: “It thus appears that this ! 
Court did not exercise its own judgment as to the applicable ! 
law, but followed what it considered to be a binding decision j 
of the Supreme Court.” (Appellant’s Brief, p. 9.) This ! 
argument is not very impressive because we cannot see j 
how this Court, under the law, could have held otherwise, j 
There are no cases, so far as we are able to find, which hold | 
otherwise in the District of Columbia. j 

The Supreme Court of the United States and this Court j 
had clearly in mind the difference between contribution be- j 
tween joint tort-feasors and indemnity when the Stock \ 
Yards case was decided and later when Curtis et ad. v. 
Welker was decided. The language of the Supreme Court ; 
which was quoted by this Court in Curtis et al. v. Welker, ! 
supra, indicates this view, as appears from the following ! 
quotation: 

“ * * * In many instances, however, cases have been | 
taken out of the general rule, and it has been held in-1 
operative, in order that the ultimate loss may be vested j 
upon the principal wrongdoer, who is made to respond 1 
in damages, where one less culpable, although legally i 
liable to third persons, may escape the payment of . 1 
damages assessed against him by putting the ultimate I 
loss upon the one principally responsible for the in-; 
jury done.” 

I 

The above language clearly indicates that both Courts; 
appreciated the situation which brought about the decision; 
in Washington Gas Light Company v. District of Columbia, i 
101 U. S. 316, 327 (1S96). Counsel for appellant under-! 
takes to have this Court take the view that the Supremei 


i 

i 

i 


j 

j 
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Court was confused as to indemnity and contribution. This 
is not the case, and it should be distinctly pointed out that 
there is no analogy between the facts in the Gas Light Com¬ 
pany case and the present one. The Court pointed out in 
the Gas Light Company case that under its Charter the 
company could lay mains and other fixtures in the streets, 
but it would be unreasonable to infer that Congress, when it 
authorized such use of the streets, would overlook the legal 
obligation of the Company arising out of the negligent use 
of the streets. The District of Columbia was legally liable 
but was not the wrong doer, and this distinction should be 
clearly kept in mind. On the other hand, the appellant in the 
present case was the primary wrong doer by leaving the 
curb without giving a signal, and by so doing caused this 
appellee to be brought into a situation which made it also 
a wrongdoer, and a joint tort-feasor. 

Moreover, we feel that this Honorable Court will feel 
bound to respect the decisions of our highest Court, and 
particularly as the District of Columbia is a territory pe¬ 
culiarly subject only to Federal Law. For this reason ap¬ 
pellant contends that for the purposes of this case the Dis¬ 
trict of Columbia is a state. We deny that the District of 
Columbia is a state within the meaning of the Constitution. 
However, since counsel for the appellant evidently ex¬ 
presses the opinion that the District of Columbia is a state 
and that under the decision in Erie Railroad v. Tompkins 
the law of the state will control. We refer to the fact that 
the Congress of the United States has created the District 
of Columbia a municipal corporation. The Act of June 11, 
1878 (20 Stats. 102) known as the Organic Act creating the 
present form of government for the District of Columbia, 
recites that the District is created a government for mu¬ 
nicipal purposes and may contract and be contracted with, 
sue and be sued, plead and be impleaded and exercise all 
other powers of a municipal corporation not inconsistent 
with the Constitution and Laws of the United States. As¬ 
sume for the purpose of argument that the District of Co- 
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lumbia is a state and that the law of the District of Colum- i 
bia following Eric Railroad v. Tompkins should be followed ! 
by this Court and the Supreme Court. Erie Railroad v. j 
Tompkins was decided in 1938. What was the law of the 
District of Columbia with reference to contribution among j 
joint tort feasors at that time? As we see it this Court j 
stated in Curtis et al. v. Welker, decided in 1924, that there 
is no contribution between joint wrong-doers. This was the I 
law in 1938 and is the law of the District of Columbia until I 
this Court or the Supreme Court of the United States says 
otherwise, or until Congress passes legislation upon the 
subject. The appellant admits that this Court has decided 
there is no contribution between joint wrong-doers, butj 
complains because this Court followed the Supreme Court 
of the United States which in law it was bound to do. Can 
anyone question the correctness of this doctrine in view of! 
the decisions? 

CONCLUSION. 

We respectfully submit that the decision of the Court be¬ 
low should be sustained. 

i 

I 

(Bowen and Kelly), 

S. R. Bowen, 

H. W. Kelly, 

R. E. Lee Goff, 

Attorneys for Appellee. 

929 E Street, N. W., 
Washington, D. C. 
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REPLY BRIEF FOR APPELLANT. 


SUMMARY OF THE ARGUMENT. 

| 

1. Statements in brief for appellee not supported by the! 
record should be disregarded. 

i 

2. The courts of the District of Columbia are not bound' 
by decisions of the Supreme Court of the United States 
which undertake to declare Federal general common lawj 
and the decision of that Court in Union Stock Yards vj 
Chicago, Burlington and Quincy Railroad Co., 196 U. S. 217| 
is not controlling. 
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ARGUMENT. 

1. Statements in Brief for Appellee Not Supported by the 

Record Should be Disregarded. 

On Pages 3, 4 and 6 of the brief for the appellee Transit 
Company there are certain statements apparently intended 
to create the impression that the Transit Company and the 
Radio Company were not in pari delicto , but that the Radio 
Company was the primary wrongdoer. Such statements 
are not supported by the record. It is alleged in the 
complaint that the suit in the Municipal Court arose from a 
collision between an automobile of one Oisboid, the plain¬ 
tiff in that Court, an automobile of the Radio Company, and 
a bus of the Transit Company; that neither the Radio 
Company nor the Transit Company were intentional or wil¬ 
ful wrongdoers; and that the collision had resulted from 
simple negligence in the course of a lawful transaction (R. 
2). This allegation was admitted by the Transit Company’s 
motion to dismiss the complaint (R. 4-5). 

We do not admit the statements contained in the brief for 
the appellee, and request that the Court disregard them. 

2. The Courts of the District of Columbia Are Not Bound 

by Decisions of the Supreme Court of the United States 
Which Undertake to Declare Federal General Common 
Law, and the Decision of that Court in Union Stock 
Yards v. Chicago, Burlington and Quincy Railroad Co., 
196 U. S. 217, is Not Controlling. 

The contention is made in the brief on behalf of the ap¬ 
pellee that this Court is bound by all decisions of the Su¬ 
preme Court of the United States by reason of the fact that 
the District of Columbia is Federal territory (pages 4, 6). 

We dissent from this statement and take the position that, 
under Erie Railroad v. Tompkins, 304 U. S. 64, decisions of 
the Supreme Court which undertake to lay down principles 
of so-called Federal general common law are not binding on 
the Federal Courts sitting in the several States (De- 


slauriers Steel Mould Compcmy v. Gang away, 97 Fed. (2d j 
78, 79 (1938), and are no more binding on the Courts of th$ 
District of Columbia. 

The only provision of the Constitution which defines th^ 
relation between the Federal Government and the Districj; 
of Columbia is to be found in Article I, section 8, clause 17: 
as follows: 

“The Congress shall have Power * * * to exercise 
exclusive Legislation in all Cases whatsoever, over suclk 
District (not exceeding ten Miles square) as may, by 
Cession of particular States, and the Acceptance of 
Congress, become the Seat of the Government of th^ 
United States, * * 

* ! 

It will be observed that this is a grant of power to the 
legislative branch of the Federal Government. There is 
no analogous provision so far as the judicial branch is coni 
cerned. 

Congress may clothe the courts of the District not only 
with the jurisdiction and powers of Federal Courts in the[ 
several States, but with such authority as a State may con4 
fer on her courts. It has conferred upon the District Court 
of the United States for the District of Columbia and on 
the United States Court of Appeals for the District of 
Columbia the power to adjudicate non-Federal cases under 
Article I, section 8, clause 17, and has conferred upon then^ 
jurisdiction over Federal cases under Article III. 

Keller v. Potomac Electric Power Co., 261 U. S. 428,j 
443. 

O’Donoghue v. United States, 289 U. S. 516. 

The courts of the District of Columbia are thus a comJ 
bination of legislative and Constitutional courts. The Su-j 
preme Court of the United States, however, stands on a dif4 
ferent footing. Its appellate jurisdiction is created by Ar-j 
tide III, section 2, which provides: 

“The judicial Power shall extend to all Cases, in| 
Law and Equity, arising under this Constitution, the 
Laws of the United States, and Treaties made, or which; 
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shall be made, under their Authority;—to all Cases 
affecting Ambassadors, other public Ministers and Con¬ 
suls ;—to all Cases of admirality and maritime Jurisdic¬ 
tions; to Controversies to which the United States 
shall be a Party;—to Controversies between two or 
more States;—between a State and Citizens of another 


State;—between Citizens of different States;—between 
Citizens of the same State claiming Lands under Grants 


of different States, 


and between a State, or the Citizens 


thereof, and foreign States, Citizens or Subjects.” 


The jurisdiction of the Supreme Court of the United 
States as part of the Federal judicial system is thus cir¬ 
cumscribed and limited to the classes of cases enumerated 
in this section, and, under Erie Railroad v. Tompkins, supra, 
it has not the power to declare the common law of any juris¬ 
diction contrary to applicable local decisions. 

The Supreme Court itself has in several instances dis¬ 
claimed appellate jurisdiction of cases not within the ambit 
of Article III, section 2, even though inferior courts whose 
jurisdiction was not so limited, have had jurisdiction 
thereof. 


I'nited States v. Ferreira. 34 t . S. 40. 

(lordon v. I 'nited Stales, 117 U. S. 697, Appx. 

Keller v. Pofomae Electric Rower Co.. 261 U. S. 42S. 
Rostnm ('<real Co, v. California Fn/ Sat Co.. 272 
U. S. 693. 


Federal Radio Com m ission v. 


(lateral Electric Co.. 


2S1 U. S. 4(54. 


“It | the Supreme Court | was brought into being by 
the judiciary article of the Constitution, is invested with 
judicial power only and can have no jurisdiction other 
than of cases and controversies falling within the 
classes enumerated in that article.” 

Federal Radio Commission \*. (icin ral Electric Co., 

281 U. S. 464, 469. 


The Supreme Court has frequently held that no act of 
Congress can confer upon it appellate power in respect of 
matters that are not cases as the word is used in Article III, 
section 2. 
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Muskrat v. United States, 219 U. S. 346. 

Postum Cereal Co. v. California Fig Nut Co., 272 
U. S. 693. 

Keller v. Potomac Electric Power Co., 261 U. S. 428j 

Likewise, no appellate power can constitutionally be con-1 
ferred upon that Court in cases other than of the classes 
enumerated in that section as embraced within the judicial 
power of the United States. Title IS, section 1, of the Dis-j 
triet of Columbia Code, 1929, undertakes to vest the judicial 
power in the District in the Supreme Court of the United 
States among other courts. This provision, however, must! 
be construed as to the Supreme Court to be limited to thej 
classes of cases enumerated in Article III of the Constitun 


We do not present for consideration the question ofj 
whether the Supreme Court has the power under the Con-1 
stitution to declare the common law of the District of Co-j 
lumbia. That point is not involved in this case, as there is| 
no decision of the Supreme Court on the question involved! 
in this appeal in which it has undertaken to do so. 

Coneiselv stated, our contentions are as follows: 

The Supreme Court of the United States has not ex-1 
pressed itself as to the law of the District of Columbia on! 
the question of contribution among joint tort feasors; the! 
decision of the Supreme Court in Union Stock Yards v. Chi] 
cago. Burlington & Quincy Bail road Co., 196 U. S. 217, did! 
not undertake to declare the law of the District of Columbia 
the force of that decision has been destroyed by the decision! 
in Erie Bail road v. Tompkins. 304 U. S. 64: the decision inj 
Union Stock Yards v. Chicago, Burlington and Quincy Rail¬ 
road Co. is contrary to the common law of the District of 
Columbia as declared in Herr v. Barber. 2 Mackey (13 D. C.) 
34."), and the English cases cited on pages 17-19 of our prin¬ 
cipal brief; this Court, in deciding Curtis v. Walker, 34 App.j 
1). C. 272, did not exercise its independent judgment, but! 
considered itself bound by the decision in the Stock Y a rds\ 
case; Erie Railroad v. Tompkins, 304 U. S. 64, has released! 
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this Court from that supposed restraint; and this Court is 
now free to follow its own judgment as to the law of the 
District of Columbia. 

Respectfully submitted, 

Morris Simon, 

Lawrence Koenigsberger, 
Eugene Young, 

Attorneys for Appellant , 
1426 H Street, N. W., 
Washington, D. C. 
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